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ALSO ADMITTED IN
VIRGINIA:

ROBERT S. MARQUIS

RECEIVED

FEB 241993

FCC MAIL ROOM

The Honorable Donna R. Searcy, Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554 /

Re: MM DocketN~
File Nos. BPCI'-910617KE and BPCI'-910815KE
Panama City Beach, Florida TV Channel 46

.,

Dear Ms. Searcy:

RECEIVED

iFEB 25 1993

FEDERAL~MlJNlCAnOOS WriMISSlON
C'iACE OF TIlE SLCR8Ah'{

Enclosed please fmd an original and six copies of a Motion to Enlarge Issues submitted herewith
in the above-referenced matter on behalf of our client in this proceeding, Sunkissed Broadcasting,
Inc. Also enclosed is an additional copy of the Motion to be returned to us in the enclosed
postage paid, self-addressed envelope after it has been date stamped by your office. Should you
or any members of your staff have questions concerning the enclosed, please contact the
undersigned for clarification. Thank you for your cooperation in this matter.

Very truly yours,

MCCAMPBELL & YOUNG, P.C.

By: ~~d4__
RSS/dlb
Enclosures

cc: Sunkissed Broadcasting, Inc.

No. OT Copies rec'd
UstA Be DE

11

H:\WPUSERS'S\1264004'D22393R::,LTR



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

SUNKISSED BROADCASTING, INC.

BEACH TV PROPERTIES, INC.

For Construction Pennit for
A New Commercial Television
Station on Channel 46 in
Panama City Beach, Florida

)
)
)
)
)
)
)
)
)
)

REce,VED

IFEB 2S '993
FEOE~WAMUNiCAilOOSOOilMiSSlON

CfFICE OHHE ~CR(JAi:;{

MM Docket No. 92-307

File No. BPcrr&iGfiDlED

File No. BPCT-ffl~J4Ef993

. FCC MAIL ROOM

TO: Honorable Joseph P. Gonzalez
Administrative Law Judge

MOTION TO ENLARGE ISSUES

Sunkissed Broadcasting, Inc. ("SBI"), by counsel, and pursuant to § 1.229(b)(3)

of the Commission's rules and regulations, hereby submits its Motion to Enlarge Issues against

competing applicant Beach TV Properties, Inc. ("Beach"). SBI respectfully requests the addition

of the following issue against Beach:

To detennine whether Beach TV Properties, Inc. is financially qualified to
be the Commission licensee of Panama City Beach, Florida television
Channel 46.

In support whereof, the following is respectfully shown:

1. SBl's Motion is based upon evidence discovered within the immediately

preceding 15 days and is therefore timely. Specifically, SBl's Motion is based upon the

exchange by Beach of its bank letter, which was received by counsel for SBI on February 9,

1993. A copy of Beach's bank letter is attached as Exhibit A hereto. As Beach did not

exchange any other bank letter or other financing documents, it must be assumed that Beach's
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fmancial qualifications to become the Commission's licensee of Panama City Beach Channel 46

must rely on that letter. Moreover, such a conclusion is supported by Beach's own response to

Section ill of the construction permit application filed by Beach on August 15, 1991 (attached

hereto as Exhibit B).

2. It is immediately apparent that Beach's financial qualifications are founded

upon nothing more than a worthless "accommodation" letter from the Bay Bank & Trust

Company of Panama City, Florida. The letter, apparently constructed one day before Beach's

application was certified by its president, Byron J. ("Jud") Colley, and two days before Beach's

application was forwarded to Pittsburgh from Washington, D.C. by Beach's communications

counsel, clearly states that any loan to Beach for Panama City (sic), Florida Channel 46 would

have to be approved by the bank's loan committee and that Beach must frrst file a fonnal

application, submit fmancial information, and prepare collateral values and appraisals, all

satisfactory to the bank. The letter also states that the bank "eluate" (presumably, "would")

require security interests in "the equipment and real estate." The express tenns of the letter thus

demonstrate that no preliminary review by the bank of the borrower's qualifications for a

$1,500,000.00 loan had been made and that no demonstration of adequate collateral had been

made prior to the issuance of the August 12, 1991 bank letter.

3. Also exchanged by Beach on February 9, 1993 was a one-page series of figures

and related categories, presumably Beach's cost estimates, a copy of which is attached as

Exhibit C. Therein, it is clear that Beach proposes to rent both its studio location and

tower/transmitter site. Although Beach could not possibly rely on this one-page list of figures

to demonstrate the adequacy of the bank's review of its qualifications for a $1,500,000.00 loan

in any event, its list is completely inconsistent with any notion that real estate utilized in the

H:\WPUSERS\N263004\BNLARGE.MOT 2



operations of Panama City Beach Channel 46 would be available as collateral for a loan from

the Bay Bank & Trust Company of Panama City, Florida. l

4. It is well established that, although an applicant need not have a binding

written agreement to certify that it is financially qualified, the Commission does require

reasonable assurance of committed funding to construct and operate the applicant's proposed

facility for three (3) months without revenue. Global Information Technologies, Inc., 5 FCC Red.

3385, 3386 (Rev. Bd. 1990) (emphasis in original). To that end, while stating that it is not the

Commission's practice to second-guess a bank's lending judgment, the Commission has very

recently held:

Rather, our concern is whether a bank letter affords reasonable assurance
of committed funding to construct the proposed facility and operate for
three months without station revenues. To determine reasonable assurance
of a bank loan, we generally consider the following factors: whether the
borrower's qualifications have been preliminarily reviewed by the bank;
whether adequate collateral has been demonstrated; and whether the
tentative terms are specifically identified and acceptable to the lender as
well as the borrower.

Liberty Productions, a Limited Partnership, 7 FCC Red. 7581, 7584 (1992). It is clear from the

express terms of Beach's bank letter that not even an initial or preliminary review of either the

borrower's proposal or qualifications was made by the bank before providing Mr. Colley with

its letter on August 12, 1991.2 Indeed, Beach's bank letter, while stating its "willingness" to

Although not critical to SBI's establishment of the worthlessness of Beach's financial
proposal, it is noteworthy that Beach has allocated absolutely no funds for programming its
proposed full-service television station, despite its earlier representation that it would provide a
diversified mix ofentertainment and non-entertainment programming, including public affairs and
public interest programs designed to address community issues as set forth in its programming
proposal, attached hereto as Exhibit D.

2 Indeed, SBI believes that the only information ever provided to the bank was provided
by Donald L. Jones, president of SBI, by letter dated February 20, 1992, attached hereto

r

as
Exhibit E. Incidently, Mr. Jones never received any response from John Christo, III, the author
of Beach's August 12, 1991 bank letter.
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lend Beach funds for its proposed station, qualifies such a "willingness" to the same extent as

would a newspaper advertisement inviting prospective borrowers to apply for ten-year tenn loans

at Prime + 2.5%, conditioned only upon the borrower's qualifications and adequate collateral.

5. In Marlin Broadcasting ofCentral Florida, Inc., 4 FCC Red. 7945, 7947 (Rev.

Bd. 1989), recon. denied, 5 FCC Red. 322 (1990), review denied, 5 FCC Red. 5751 (1990),

recon. dismissed, FCC 90-409, released December 12, 1990, the Review Board found that an

applicant was financially unqualified because it relied upon nothing more in fact and substance

than an "invitation" to someday apply for a loan. Therein, the Review Board held that an

applicant must show that it is both willing and able to meet all of its lender's requirements with

respect to collateral, guaranties, and capital investment by the borrower. Thus, despite the fact

that shareholders of the applicant were clients of the bank in question, the board concluded that

no loan commitment had been made. Id. Here, the Bay Bank & Trust Company, like the bank

in Marlin, is willing only to invite a fonnal application, accompanied by the ordinary supporting

financial statements demonstrating Beach's qualifications to borrow $1,500,000.00. Beach's bank

letter is so deficient on its face that a financial issue must be added.3

6. SBI also notes that its Motion is not based upon its argument that fmal

approval by a bank loan committee would be required before reasonable assurance of bank

financing is possible. In that regard, Beach's bank letter simply states that such a loan would

flfSt have to be approved by the bank's loan committee without indicating any preliminary review

of Beach's proposal by anyone at the bank. Similarly, while a fonnal application is not

necessarily a prerequisite in every case for a reasonable assurance of committed funds, Beach's

bank letter couples its requirement for a fonnal application with a request for basic infonnation

3 No request is made for the addition of a false certification issue against Beach at this
time, in light of the existence of a letter of some sort from the bank, however deficient.
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as to business plans, projections, and collateral which would be critical to even a preliminary

statement of actual intention to make such a loan, future conditions permitting.

WHEREFORE, premises considered, Sunkissed Broadcasting, Inc. respectfully

requests an order by the Presiding Officer adding the above-described issue against competing

applicant Beach TV Properties, Inc.

Respectfully Submitted,

SUNKISSED BROADCASTING, INC.

MCCAMPBELL & YOUNG, P.C.
Attorney for Sunkissed Broadcasting, Inc.

By:
MCCAMPBELL & YOUNG
A Professional Corporation
2021 Plaza Tower
Post Office Box 550
Knoxville, Tennessee 37901-0550
(615) 637-1440

February 23, 1993

H:\WPUSERS\S\l263004\ENLAROE.MOT 5



EXHIBIT A



August 12, 1991

Mr. Jud Colley
Beach TV Properties, Inc.
8317 West Highway 98, Suite 23
Panama City Beach, FL 32407

Dear Mr. Colley:

II
BayBank

09'37-/09:60

Bay Bank & Trust Co. states its willingness to lend Beach TV Properties, Inc., up to
$1,500,000 for the purpose of financing a new full power television station on channel 46 in
Panama City, Florida.

Any such loan would first have to be approved by the Bank's loan committee. In this
regard, Beach TV Properties, Inc. would have to file a formal application, submit financial
information, and prepare collateral values and appraisals, all satisfactory to the Bank.

The terms of the loan will include an interest rate of prime plus 2.5%. If the loan were to
be made today, the interest rate would be 11%. The term of the loan would be ten (10)
years, and interest only would be payable during the first year. The Bank eluate require
security interests in the equipment and real estate.

.--'J

I hay,!~a,tl)~foregoi.98 and acc_ept the terms and conditions.

( ,// /I/~/t;::.~/If'::;'-'?~~~>/
-.f. c-J r . ,,(. ,r' y ~ -"! ... .

/ Jud Colley,,-
President, Beach TV Pr erties, Inc.

JCIII/lcw

Bay Bank &: Trust Co.
509 Harrison Avenue P. O. Boll 1350 Panama City, Florida 32402

(904) 769·33:13
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$ECTION III - FINANCIAL QUALIFICATIONS

NOTe If lhll appllcatlon Is for a c;hance In an operaUnc tacUlt)' do nOl n11 out thll .cuon.

L The appllcant oerun. that wrnclenl nel liquid usew are on band or that wrnclent runes.
are avaUable from committed _ure. 10 construct and operate the Nqu~ racmU. tor
th,... monUli without NVenu&.

2. .State the Iotal runes. you estimate are neoessar)' 10 construct and operate the Nqu.-tec1
tae1l1ty for three months without Nvenu&.

l3. Identlry _ch 80Urce or runds. Inc]udlnc the nam.. address. anel telephone number or the
80Urce Cand a contact p8lWn Ir the eource Is an enUty), the NlaUonshlp (lr any) or the
eource Lo the applloant. and the amount or runes. Lo be aupplled by -.ch eource. .

• 1', 1 8 :> ,7 93

Source or f'u nds
RelaUonshlp AmountCName and Address) Telephone Number

~~:
"iitl' ay Bank & Trust Company (904) 769-3333 Bank 'I 185 793
509 Harrison Avenue . '.,
P.O. BoX 1350
Panama City, FL 32402

.,'
) .

.
.

FCC 10' ., Il
Nte , ..



EXHIBIT C



ESTIM-46

GM
AE
PROG OIR
SECR/TRAFFIC
CAMERAMEN
ENGINEER

TOT PERSONNEL

OTHER COSTS
MISC/OFFICE EXP
INSURANCE
STUDIO RENT
TOWER RENT
UTILITIES
PROGRAMMING
TELEPHONE
INTEREST

TOT OTHER COSTS
TOT OPERATION COST

CONSTRUCTION
ADD TO STUDIO
TRANS,ANT,COAX
MICROWAVE
DISH
AUX POWER
INSTALLATION

TOT CONST

TOT
LEGAL
TOT INCLUDING LEGAL

MO MO/3

3300 9900
2500 7500
3000 9000
3500 10500
4500 13500
2666 7998

19466 58398

25000 75000
1500 4500
4200 12600
1000 3000
5000 15000

0
1500 4500

8333.333 25000

46533.33 139600
197998

100000
690000

50000
0

75000
25000

940000

1137998
47795

1185793



EXHIBIT D



FCC Form 301
Auqust 1991

PROGRAMMING STATEMENT

Exhibit No.3
Sec. IV-A

Beach TV Properties, Inc., intends to provide the

service area with a . diversified mix of entertainment and

non-entertainment programming, as well as an on-going schedule

of local, regional and national Public service Announcements.

It is anticipated that the non-entertainment programming will

include public affairs and public interest programs desiqned

to address community issues. The Applicant will seek out

( "
". ~-.. ': .:~ responsible spokespersons of opposinq viewpoints on matters of

siqnificant concern to the community.

Beach TV Properties, Inc., will install auxiliary power

generators to maintain the operation of the station should the

power supplied by the local utility fail or be interrupted.
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DONALD L. .JONES, P.e.
ATTORNEYS AT LAW

30'7 PIEDMONT ROAD. N.E

SUITE 200

ATLANTA. GEORGIA 30305

DON....LD L. JONES

ATTORNEY AT LAW

ROBERT W. NEVINS. JR.

ATTORNEY AT LAW

February 20, 1992

John Christo, III '
Bay Bank and Trust Company
509 Harrison Avenue
P. O. Box 1350
Panama City, Florida 32402

Re: Financial Qualifications for
Beach TV properties, Inc.
Judd Coley and Tonita Davis

Dear Mr. Christo:

TELEPHONE lAOA} 262-751'
FAX (AOA) 252-0898

On August 14, 1991, the above submitted the name of
your bank as the committed source of funds in the amount of
$1,185,793.00 to construct and operate a new large power
television station in Panama City on Channel 46.

I have enclosed for your review copies of certain
portions of the public filing that Mr. Coley and Ms. Davis
have filed. My concern is not to interfere with their
relationship with Bay Bank. As an applicant for this same
television station with the FCC, I wish to determine if the
statements contained in their application are indeed
factual.

Please correspond with me on the earliest possible date
concerning this matter.

With kindest regards, I remain

Very truly yours,

Donald L. Jones

DLJ:pg
enclosures



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy of the foregoing
Motion to Enlarge Issues has been served, this 23rd day of February, 1993, upon all counselor
parties as listed below at interest in this cause by delivering a true and exact copy to the offices
of said counselor parties or by placing a copy in the United States mail addressed to said
counselor parties at his/her office, with sufficient postage to carry it to its destination, or by
special overnight courier.

Henry A. Solomon, Esq.
Haley, Bader & Potts
Suite 900
4350 North Fairfax Drive
Arlington, VA 22203-1633

Counsel to Beach TV Properties, Inc.

Honorable Joseph P. Gonzalez
Administrative Law Judge
Federal Communications Commission
2000 L Street N.W., Room 221
Washington, D.C. 20554

James Shook, Esq.
Hearing Branch
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554
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